Introduction
'There are few branches of trade in this or any country which are not represented by associations which seek to prevent unprofitable competition. ' specific to this field. In fact, businesses usually have to comply with a wide range of rules and prohibitions, for which the use of compliance programmes is not unusual (think, for instance, of environmental law, safety regulations or food and health regulations). In its most basic form, a compliance programme is a way for a company to publically announce that it intends to follow all of these rules, and they have to be taken into account in day-to-day business. Often, but not always, compliance programmes are coupled with the company's corporate governance code or another code of conduct. Compliance programmes are examples of 'voluntary governance' , whereby companies or organizations express their commitment to certain rules and to the values or objectives on which they are based. Such programmes generally also include a set of actions intended to assist companies in building a genuine culture of compliance with those rules, but also in detecting likely acts of misconduct, in remedying them and in preventing any repetition. 4 Because compliance programmes are often publicly available, they serve an important external signalling function by stating that a company is aware of the law, and intends to comply with it. However, compliance programmes also create an educational responsibility in the internal structure of the company. By having a compliance programme in place, companies basically state that their employees are aware of the applicable rules and regulations, and that they take care to abide by them. This creates an obligation for companies, at least in theory, to educate all personnel about the laws to which they have committed themselves. For that reason, compliance programmes often contain an approach to the training and education of current employees, and they are usually provided to new employees at the outset.
Presumably, most corporate compliance programmes contain a reference to competition law, and to its two basic rules in particular: not to engage in anti-competitive agreements and not to resort to abusive conduct when a firm is dominant in the market. 5 These are rather broad prohibitions, and go hand-inhand with an impressive body of case law, making it complicated to determine when an agreement could be regarded as anti-competitive, or when market behaviour could qualify as abusive. Committing oneself to complying with these rules is one thing, transferring their full meaning is another. Competition law compliance programmes therefore need some special attention, and it is easy to see that competition authorities could play a role within these programmes. From the foregoing it follows that this role should, at least partly, consist of explaining competition rules to businesses. However, as this is part of a competition authority's more general task of giving guidance on competition rules, this role is mostly disregarded in this article. 6 The other possible roles -promoting the adoption of compliance programmes and monitoring their application -are featured in this article, as they ensure that competition rules receive the special attention that they need.
Outline and delineation
This article aims to explore whether competition authorities could do more to unlock the potential of competition law compliance programmes with a view to increasing the company's commitment to the rules. However, the point can be raised whether competition authorities should even focus on increasing commitment, and why a focus on deterrence as an enforcement strategy is not sufficient. These preliminary points are discussed, though briefly, in Section 2. In this section, the potential role of compliance programmes is explained as well. Section 3 discusses the current approach to compliance programmes in practice by looking at the approach of competition authorities (the procedure) and the elements prescribed in a programme (the substance). These issues are relevant in Section 4 as well, in which some of the leading opinions in literature are depicted on these points. The most striking features 4 Autorité de la Concurrence, 'Document-cadre du 10 fevrier 2012 sur les programmes de conformité aux règles de concurrence ' (hereinafter: Framework Document Compliance), Para. 8. Translation is the official translation by the Autorité, available at <http://www.autoritedelaconcurrence.fr/doc/framework_document_compliance_10february2012.pdf> (last visited 7 November 2014). 5 Arts. 101 and 102 of the Treaty on the Functioning of the European Union (TFEU). 6 Apart from the concluding paragraphs mentioning the importance of press coverage for competition law actions. Competition authorities give guidance about competition rules in general. See for instance the brochures on competition law by the European Commission, accessible at <http://ec.europa.eu/competition/antitrust/publications_en.html> (last visited 7 November 2014). It is less common to give guidance in individual cases, since the competition rules are based on a system of self-assessment, rather than pre-approval by the competition authorities. In exceptional cases, competition authorities might give an opinion on a specific case. However, these opinions are not intended as a 'licence' for a certain behaviour.
of this discussion are bundled in Section 5, which explores whether the current approach of competition authorities, as seen in the light of the advantages that compliance programmes may have to serve enforcement purposes, could be improved or altered in any way. The national practice as discussed in this article focuses on the approaches of the Dutch Authority for Consumers and Markets (Autoriteit Consument en Markt) and the French Autorité de la Concurrence. The differences between these authorities in their procedural approach is striking, though their views on what constitutes a good compliance programme are rather similar. The research is limited to their approach in the last decade (2004) (2005) (2006) (2007) (2008) (2009) (2010) (2011) (2012) (2013) (2014) , also with a view to the entry into force of Regulation 1/2003. 7 Lastly, it must be mentioned that this article is based on the research for the author's forthcoming thesis, in which the use of compliance programmes in competition law will play a role as well. 
Deterrence, commitment and compliance
Competition authorities enforce the law in order to secure compliance with competition rules, or in a broader context, in order to secure the goals which competition law pursues. People, and therefore also companies, can be led by various motivations to comply with the law. Generally, compliance can flow from a fear of detection and subsequent punishment or from a sense of normative obligation. These two kinds of motivations have been labelled the negative or affirmative basis for compliance. 9 In order to realize compliance, enforcement agencies must appeal to these bases by increasing the fear of detection and punishment, by focusing on stirring a sense of obligation, or by a combination of the two.
Enforcement & deterrence
The enforcement of competition law takes place through a structure of detection, investigation and sanctioning. In more detail, a competition authority detects a potential infringement -generally as a result of complaints or leniency, or by means of other indicators that a market is not working well -and investigates its scope. If an infringement is indeed established, a fine can be imposed. These fines can run up to fairly large amounts. Illustrative in this respect is the European Commission's Cathode Ray Tubes cartel, in which the cartelists incurred a fine of no less than €1.47 billion combined, or the Yen Derivatives cartel in which an aggregate fine of €1.71 billion was imposed.
10
The concept of imposing high fines for competition law wrongdoings is based on the theory of deterrence. This entails that companies are dissuaded from committing and infringement based on the credible threat of detection and incurring a sanction. The underlying rationale of deterrence is that the decision to violate the law is based on a cost-benefit analysis.
11 Assuming that companies are rational actors, 12 their decision to comply with the law will depend on whether the benefits of compliance exceed the costs of non-compliance. To put it the other way around, a violation will occur if the benefits of violating the law exceed the costs. The factors determining these costs and benefits are the probability of detection and the severity of the sanction. Generally speaking, in order to increase the deterrent effect of enforcement, either the detection rate must improve, or the fines should increase. In past years, competition authorities have attempted to increase the deterrent effect of their actions by increasing the maximum amount of the fine. 13 Apart from that, criminal and civil liability increase the perceived cost of infringement, as it leads to the conviction -and possibly incarceration -of cartelists and civil follow-on or stand-alone claims respectively. On the other part of the equation, the detection rate has surged since the introduction of national and European leniency programmes, which are intended to destabilize cartels through self-reporting. Other possibilities to increase the amount of cartels detected, such as qui tam provisions, informant rewards and structural market screens, have been debated in the literature, but have yet to be implemented in many jurisdictions. 
Enforcement & commitment
Despite the focus on increasing deterrence, competition law infringements still take place: durable cartels are found and fined every year, as well as long-standing abusive behaviour. Moreover, in many industries certain behaviour amounting to a competition law infringement is not perceived as 'breaking the law' , but as business culture. 15 Another problem might be that studies have shown that those who have been caught and sanctioned seem to be more likely to violate the law again. 16 Somehow, despite its undeniable possible effects on companies and individuals who do make a deliberate cost-benefit analysis, increasing the deterrent effect of enforcement alone is not enough to induce compliance. 17 Instead of increasing deterrence by sanctioning illicit behaviour after it has taken place, competition authorities might attempt to increase the understanding of and the commitment to the rules beforehand. This approach, which is sometimes referred to as the increase of normative commitment, 18 is based on the assumption that compliance may stem at least as much from a personal commitment to law-abiding behaviour as from a fear of punishment. 19 However, it is difficult to imagine how competition authorities could increase normative commitment or change companies' objectives on their own. 'Imposed commitment' is almost a contradictio in terminis, and immediately indicates the necessity of involving companies in the process. In other words, if competition authorities do wish to appeal to the normative commitment of companies, these companies will have to participate in this actively. Therefore, appealing to a positive basis for compliance requires crossing the public-private domain and involving businesses in promoting compliance with competition rules.
The potential of compliance programmes
One of the ways in which companies can contribute to the level of compliance in their organizations is by designing and implementing compliance programmes. This is not a new or ground-breaking realization, certainly not in the field of competition law. 20 Competition authorities are aware of the possibilities of compliance programmes, and the authorities' most desirable role therein has been debated extensively in the literature. And for good reason, because compliance programmes are potentially a way in which market parties and competition authorities could work together in order to secure compliance across the board.
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For businesses, the benefits of compliance lie in the mitigation of the risks and costs of noncompliance. If a compliance programme functions well, infringements can be detected and halted at an early stage, thus preventing further damage to the company and to the market. From a more positive viewpoint, compliance programmes aid companies in being seen as 'ethical businesses' , which can increase positive branding. 22 For competition authorities, compliance programmews can be seen as a method of disseminating a compliance culture, to keep tabs on the market, and to somewhat share the burden of detecting infringements. 
National enforcement perspective on compliance
Whether the way in which compliance programmes are treated in practice is capable of increasing a normative commitment to competition rules within companies is a difficult -if not impossible -question to answer. Therefore, the following sections focus on a number of circumstances that are believed to either facilitate or stand in the way of a successful compliance programme. Again, whether the approaches taken by the different authorities actually lead to more commitment to the rules is difficult to measure. However, it must be possible to determine obstacles in the authorities' current approaches, as well as suggestions that might promote the commitment to competition rules. 
General approach to compliance programmes
Considering that the use of compliance programmes has been heavily debated over the years, the Dutch Authority for Consumers and Markets (ACM) and the French Autorité de la Concurrence (Autorité) have not avoided the opportunity to make known their views on compliance programmes. However, the level of guidance given on compliance programmes differs between both authorities, as does the subsequent appraisal. In this last respect, attention is paid to the question of rewarding compliance efforts by granting fine reductions in formal procedures. The relation between compliance and other instruments -besides fines -is discussed briefly as well.
The Netherlands
The ACM has no legal obligation to engage in or actively promote businesses' compliance programmes. There is no model of what compliance programmes should look like, and no regulation on what the ACM is supposed to do with them. Still, the ACM views it as part of its task to promote the use of compliance programmes in general, and sometimes even in specific cases. 25 It derives this competence from its vision on enforcement ('using all instruments and approaches necessary to solve a problem') and its mission statement ('creating opportunities and choices for businesses and consumers'). 26 In general, ACM views compliance programmes as potentially beneficial, even though it views its role in these programmes quite narrowly. This is illustrated by the fact that the ACM does not often mention whether compliance has played a role in its decisions, and that it used to be quite hesitant about giving guidance on the contents of what it believes to be a good compliance programme. Naturally, a competition authority should be aware of not handing out 'stamps of approval' in advance, possibly exonerating companies which have 'trusted the authority's guidance on the matter' . Therefore the ACM's predecessor, the Netherlands Competition Authority (Nederlandse Mededingingsautoriteit, NMa), did underline the importance of compliance in some of its publications and annual reports, but not extensively. However, ever since the ACM started focusing on its full array of instruments under its new strategy, the Dutch authority seems to have become somewhat more forward on the subject. In an interesting speech, the Dutch chairman Chris Fonteijn has shed more light upon the matter, referring to international toolkits to illustrate the idea of a bona fide compliance programme.
27 This is further discussed below. When compliance does seem to play a part in the ACM's decisions, it is mentioned most often in commitment decisions. In these decisions (in which no infringement is found, but companies offer commitments to remedy harmful behaviour 28 ) compliance programmes could be offered as commitments, possibly increasing the future preventive effect of the decision. In the Netherlands, where ten commitment decisions have been taken since the introduction of the instrument in 2008, only three decisions contain specific compliance requirements. 29 In the other commitment decisions, mostly behavioural remedies were offered. In the cases containing a compliance programme the minimum requirements were already mentioned in the decisions. Also, in these cases the existing compliance programmes are still in place.
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None of the companies involved in the other seven cases have given public attention to the question whether they have established a compliance programme.
Compliance programmes are not just of importance in the course of a commitment procedure; their existence can be a factor in determining a fine in a regular procedure as well. A widespread discussion in this respect concerns the question whether they should constitute a mitigating or an aggravating factor in the imposition of a sanction. 31 The ACM is neutral in this decision: a company should neither be rewarded nor punished for having a compliance programme in place. To support this view, the ACM holds that there are other mechanisms in the fining procedure which are more suitable for dealing with the benefits of a well-functioning compliance programme. For the early reporters (those who find an infringement and report it to the ACM voluntarily) there is leniency. For others, who have detected an infringement and have ended it quickly, there are benefits to be reaped from reporting a short-lived infringement instead of a long-lasting one. Nevertheless, the ACM's Fining Guidelines do not completely exclude a compliance programme from the realm of fine mitigation or aggravation. When a company uses a compliance programme for window-dressing purposes only, an increased fine is possible -at least in theory. 32 However, when a compliance programme is a basis for proactive participation with the procedure, fine mitigation must be possible as well. 
France
Also in France, there is no explicit legal basis for the promotion or evaluation of compliance programmes or for making them binding, but this is seen as a competence that the Autorité derives from its mission statement. 34 Especially because of the policy goals of preventing and educating, the Autorité feels that it has an implicit competence to promote compliance and to disseminate a compliance culture. The introduction of compliance programmes is seen as a particularly suitable way of doing so. In 2012, the Autorité published a framework document on compliance programmes in order to help companies to set up a credible and verifiable compliance programme, which the Autorité can take into account when handling infringements. The framework document offers an overview of the Autorité's decisional practice and provides specific guidance for companies. In principle, this document is binding upon the Autorité, but it can deviate from it when this is justified. 35 The content of this framework document is outlined more extensively below, when the indicators of a successful compliance programme are discussed. It is however striking, especially in the light of the initial reluctance of the Dutch ACM to do so, that the Autorité has chosen to give extensive guidance on the content of compliance programmes. This might be because compliance programmes play an important role in a formal procedure: if companies can receive a reduced fine for a thorough compliance programme, good governance might require the authority to make known its views on what constitutes such a programme.
To explain the role of fine reductions in formal procedures, the Autorité started accepting compliance programmes as commitments in the course of a settlement procedure. The French settlement procedure (or non-contestation procedure) differs from the European Commission's settlement procedure in various ways, but the most striking difference in this respect is that the Autorité can make binding commitments offered by the companies in the course of a settlement, in return for a fine discount that might be up to 10%. 36 However, it has to be remarked that the Autorité has become somewhat more sceptical in reviewing compliance programmes that concentrate on educational aspects only. Already in 2005, it stated that such a compliance programme was not very substantial, but this was not reflected in the fine discount. 37 In 2007 the Autorité was more straightforward and held that 'such commitments, even if they are not devoid of importance, are nevertheless not likely to make improvements, substantial and verifiable, to the operation of competitive markets affected by the practices. ' 38 Similar arguments have been repeated in other cases as well, resulting the Autorité disregarding the compliance programme and applying a 10% discount for just the non-contestation. 39 It appears from decisional practice that all published compliance programmes have been introduced in the course of such a settlement, for which reason it could be said that the development of the approach to compliance programmes in France has occurred along the lines of the development of the noncontestation procedure. However, with regard to the role of compliance programmes in regular fining procedures the Autorité takes a neutral stance towards the weighing of compliance programmes: it is neither seen as a mitigating nor an aggravating factor, as the existence of a compliance programme does not alter the reality of the infringement itself. 40 Having a compliance programme in place, however, does yield a special responsibility after the discovery of an infringement of competition law. The infringement must be immediately brought to an end, and in the case of a cartel the company must apply for leniency. 3.2. Indicators of a successful compliance programme As described above, the French Autorité is more forward in pronouncing elements of a (perceived) successful compliance programme. In a recent speech, however, the chairman of the Dutch ACM has referred to the International Chamber of Commerce's Compliance Toolkit and the United Kingdom's note 4, Para. 14, but also see its mission statement on <www.autoritedelaconcurrence.fr>. 35 Framework Document Compliance, supra note 4, Para. 6. This document emerged after a round of consultations (in terms of information, transparency and dialogue) and a round- 
The Netherlands
The formal stance taken by the ACM is that compliance programmes have to be tailored to each company individually. First and foremost, a company wishing to ensure compliance must make sure that there is a decent risk management within its internal structure. According to the Wheel of Compliance, this comprises comprehensive risk identification, a thorough risk assessment, measures to ensure risk mitigation and a continuous review of this process. 42 Apart from that, it is mentioned that compliance programmes require the full commitment of management in order to be effective. However, it is not just management that needs to be involved, all employees who could come into contact with competition law have to participate actively in the compliance programme and they must receive permanent education. For that reason, the company must provide a clear explanation of what constitutes illegal behaviour, along with practical examples that illustrate this behaviour in the various branches of the company. The employees receiving this training must declare their compliance on a regular basis, not just when signing a declaration of integrity at the beginning of the introduction of the programme. Finally, the compliance programme must contain a protocol for the handling of infringements, and must be updated on a regular basis. reaching. This Memorandum contains a number of additional elements, such as the introduction of a whistleblowing system, efforts to achieve a change of culture within KPN and the obligation to perform an internal or external audit annually. 
France
According to the Autorité, compliance programmes have a double objective: to diminish the risks of infringements on the one hand, and to form mechanisms to detect infringements that could not be prevented on the other. It is only with a combination of these two objectives that compliance programmes are believed to be effective. 45 In order to attain this effectiveness, the Autorité is quite specific in describing the contents of a compliance programme. First of all, it must create a culture of real and determined respect for competition rules amongst all levels of the hierarchy; it must consist of measures to provide information and training and to increase awareness, combined with supervisory, control and punishment systems; and lastly, it must fit the size of the company and the nature of its activities, along with its organizational structure, mode of governance and business culture.
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Obviously it is quite difficult to determine, based on these broad requirements, whether a compliance programme will be effective for a specific company, in a specific situation. For that reason, the Autorité has developed and communicated a number of indicators (both ex ante and ex post) to review a compliance programme's effectiveness. The more detailed of the two are the ex-ante indicators, designed to represent a number of features that compliance programmes would ideally contain in order to be effective. First of all, the introduction of a compliance programme must go hand in hand with a clear, firm and public position adopted by the company's management bodies and, more broadly, by all managers and corporate officers. Secondly, a compliance officer must be appointed and, thirdly, effective information, training and awareness measures must be put in place. The compliance programme must furthermore include the design of effective control, audit and whistleblowing systems, along with an effective oversight and monitoring system, in which the treatment of information gained and the sanctions to be imposed have to be determined beforehand. 47 These features, also dubbed the 'five-step programme' , are not just extensively elaborated upon in the Autorité's framework document on compliance, but also have an exemplary function in the OECD report on competition law compliance.
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Ex-post indicators are used after an infringement has taken place, despite the existence of a compliance programme. They are therefore sub-optimal as indicators of the effectiveness of compliance programmes, which have by then proven to be faulty. However, if a compliance programme, in case of an infringement, contributes to the fact that the company is able to detect this at an early stage within its own organization, and the company is able to apply the right consequences to the infringement because of it, the programme is nevertheless considered to be effective. 
Monitoring
Handling requests for advice, reviewing infringements and sanctioning them.
Audit & alert
On employee level ensuring compliance, facilitating whistleblowing and evaluation.
Training & education
Across all layers of the organisation, including communication on competition law issues and mandatory training.
Appointment of compliance officer
With sufficient powers and resources to be effective.
Public statement
Underlining importance of competition law, a commitment to take action to ensure compliance, across the board, but a focus on management.
As a final note it has to be remarked that the use of whistleblowing systems in French compliance programmes is a feature that first made its appearance in 2007, and which was considered an innovation in France. 50 It seems that compliance programmes including the implementation of a whistleblowing system can count on a 5% additional discount if offered in a settlement procedure. 
Public attention to compliance programmes
Because the starting points of the two authorities differ somewhat, the attention given to compliance programmes in publications varies as well. Because the Dutch ACM has not, in the past, issued formal guidance on compliance, publications about compliance programmes in which the ACM was involved have been scarce. The French Autorité, on the other hand, has been quite forward in publishing the compliance programmes which it has accepted as commitments. However, this is not so much based on compliance policy, but on the duty to be transparent about its reasoning in formal decisions. As discussed above, compliance programmes in France have been developed along the lines of the formal non-contestation procedure in antitrust cases.
The ACM is not as active in communicating about its role in compliance as the Autorité is (see below). Nevertheless, it is safe to say that compliance programmes are usually mentioned as an element in the use of other instruments, such as a fine or a commitment decision. The ACM seldom presses the use of compliance programmes in another, stand-alone context. 52 As already mentioned above, compliance has played a role in 3 out of 10 commitment decisions. Apart from that, the ACM has mentioned discussing compliance efforts with companies on 9 other occasions, usually in the course of a regular fining procedure. 53 In France, the Autorité has published 37 non-contestation decisions since 2004. In 26 of these decisions the Autorité has accepted compliance programmes from one or more companies as a commitment. Apart from that, the Autorité has a separate section of its website dedicated to compliance, and offers guidance by means of a framework document, available in French and in English. 
Compliance programmes in the literature
The analysis of national practice shows that there are different approaches to compliance, and that the approaches of the Netherlands and France differ slightly on a number of specific issues. First of all, in France compliance programmes have developed along the lines of the non-contestation procedure. For that reason, and from a transparency perspective, the French Autorité published guidelines on the contents and treatment of compliance programmes in 2012. The Dutch ACM has not provided such guidance until quite recently. Secondly, competition authorities could disagree on the question whether compliance programmes should be rewarded in fining procedures. The ACM and the Autorité, however, both take a neutral stance, stating that compliance should neither be a mitigating nor an aggravating factor in the amount of the fines imposed. Still, in the non-contestation procedure, a commitment to establish or improve a compliance programme might lead to an additional 10% fine discount in France, and the Dutch fining guidelines theoretically allow for compliance programmes to be taken into account in determining fines. Lastly, the opinion on what constitutes a 'good compliance programme' differs slightly between the two authorities. Even though the Autorité is more outspoken in its guidance, it seems that the ACM advocates more elements within the compliance programme, mainly in the domain of risk management.
Naturally, all of these previous topics are discussed extensively in the literature as well. In order to determine to what extent the approaches of the national competition authorities might be improved, this discussion is depicted below in a concise manner. This overview is in no way complete, but is intended to give an impression of the opinions that are out there, in order to see on which points the promotion of compliance programmes -if any are needed -could be enhanced.
Compliance programmes -do we need them?
It would be unfitting, however, to embark on a further analysis of compliance programmes without devoting attention to the more sceptical viewpoints in the literature, which state that compliance programmes in competition law might not be as useful as this article suggests. Even though one could probably think of more points of critique, this article focuses on the inherent differences between competition law infringements and other infringements and on the negative side-effects of compliance programmes.
In competition law, individuals commit infringements, but the companies pay the fines. Even though this might seem like a good reason for companies to monitor their employees' behaviour -something competition agencies benefit from as well -, there is no alignment of interests between the companies and the enforcement agencies on this point: the companies benefit from the infringements. Different from, for instance, embezzlement or corruption, the companies do not initially suffer from their employees' bad behaviour. 55 This could be a reason why company-based compliance programmes might not work as effectively as suggested.
Other reasons why compliance programmes might be ineffective is that cartelists -usually senior managers or those who enjoy more discretion and authority in the company -typically know what they are doing and go to great lengths to prevent discovery. 56 A compliance programme based on the education of employees and the self-discovery of infringements might therefore be ineffective. 57 In fact, many infringements have been committed in spite of the existence of a compliance programme. 58 Finally, but very importantly, compliance programmes might have two unintended side-effects: the learning effect and the monitoring effect. The learning effect stems from the educational focus of compliance programmes. Employees unaware of competition problems might become aware of the opportunities that cartel behaviour has to offer. Instead of focusing on the prevention of infringements, they might be tempted to infringe the law themselves. 59 The monitoring effect is more serious -and probably more likely. 60 It entails that those responsible for monitoring compliance within the company are also particularly well placed to hide non-compliance. In other words, if one would know where to look for signs that things are going wrong, one would also know how to hide them or to erase them. 61 These critical remarks on the effectiveness of compliance programmes cannot be swept under the carpet. However, some of the solutions advocated below might address these concerns, or at least outweigh them. Where possible, a reference will be made to these criticisms.
Substantive issues: content & culture
If compliance programmes are to address the concerns mentioned above, they must be of a substantial nature and cannot be mere checklists or a safety document meant for window-dressing. Even though the competition authorities have already provided extensive lists of what they consider to be important elements of compliance programmes, the lists in the literature are even longer. These elements are discussed below, though quite concisely. Next, three elements that are -to some extent at least -underexposed in the competition authorities' guidance are discussed: full commitment, culture and incentives, and the role of the compliance officer.
Elements of compliance programmes
Compliance programmes differ vastly from one another. Theoretically, it would be possible to call it a compliance programme if a CEO would list the competition rules on a sheet of paper, would declare the company's commitment to these rules and would present them to his employees during a one-hour PowerPoint presentation. This kind of compliance programme would, to nobody's surprise, be ineffective, and would constitute that dreaded window-dressing. However, these are not the kinds of compliance programmes advocated by many experts in the field. Compliance is not determined by declaring a commitment to a piece of paper alone, it is 'the multiple and complexly interacting factors of structure, culture and agency that determine real compliance. ' 62 For that reason, a compliance programme has to be tailored to the specific company, and must include the full range of management techniques to prevent and detect misconduct. 63 One of the most sophisticated examples of a compliance programme is found in the work of Murphy and Kolasky. 64 They advocate a list of no less than twenty elements that should be included in a compliance programme, which go beyond the more standard elements of a training manual, audits and the involvement of management. 65 Strikingly, there is a special focus on the organizational structure of a company and its capability of disseminating a real compliance culture. For instance, the role of the compliance officer is very articulated, and a system is advocated in which firms are aware of how much authority and discretion is given to people in key positions, and in what way this authority is delegated. It seems that the more complex the organization, the more prone it is to illegal behaviour, because it is easy to hide behind structures. Internal governance does matter, and this should be underlined in a compliance programme. 66 Naturally, a real compliance culture requires a commitment from employees, most particularly from those in management positions. Lastly, the list pays attention to incentives set by companies that might cause cartelistic behaviour. These elements of compliance programmes (the role of the compliance officer, commitment, culture and incentives) are discussed separately below.
It is clear that compliance programmes that include the majority of these elements are far more extensive, aggressive and probably more successful than the Powerpoint-based compliance programmes mentioned earlier. However, extensive compliance programmes do require a great deal of investment on the part of the company. Organizational structures must be changed in order to promote compliance (think, for instance, of the questions of discretion and delegation, or the pivotal role of the compliance officer), and more attention must be paid to processes that must have played a smaller role in this context before (the protection of whistleblowers, the bonus structure). It is safe to say that these extensive compliance programmes are more suitable for larger firms, because of the financial burdens involved. Nevertheless, through guidance on more extensive programmes, smaller companies can become aware of the dangers of non-compliance and some of the business structures and incentives that provoke it.
Role of the compliance officer
One of the elements of a successful compliance programme is the creation of a pivotal role for the compliance officer: the person -or persons -responsible for overseeing and managing compliance with competition rules. First of all, a compliance officer must have a central role within the organization. It has to be someone -or a group of people -who is visible to all employees, and who has knowledge not just of the law, but also of the technical aspects of the work, of the market and of the functioning of the organization. A compliance officer does not operate in a vacuum, but must keep track of economic, social and political trends that might influence behaviour within the company. 67 Briefly stated: a compliance officer must be visible and informed. To meet this requirement, a compliance officer must have sufficient resources and independence to move around the company.
Apart from overseeing compliance, a compliance officer is also responsible for handling complaints and tip-offs. For that reason, it is important that the compliance officer is a person who can be trusted by the employees. Studies show that the main reason why misconduct or grey-area behaviour is not reported is mistrust in the person in charge of handling this report and subsequent retaliation, even more so than a lack of financial reward or company loyalty. 68 Companies must be aware of this, and be very careful concerning the impartiality and reputation of the compliance officer.
Commitment & culture
In many companies, the compliance office seems to be a different world, apart from day-to-day business. It is not uncommon for a compliance officer to draft some sort of statement for the CEO to sign. 69 It cannot be surprising that such an approach to compliance is not very effective, because it gives no sign of a strong compliance culture. If compliance culture is weak, there is no incentive for employees to comply themselves, let alone to report suspect behaviour. 70 Compliance culture must be spread across the board and, accordingly, the commitment of senior management is of the utmost importance.
Of course, true commitment cannot be coerced. Therefore it is important to pay attention to the circumstances in which senior management are more likely to abandon their commitment to the rules. It seems that this could be the case when financial reports are often revised, when the board of directors do not closely monitor management, and when the board of directors and the external auditor are not regularly replaced. 71 Consequently, merely saying that management are committed to the compliance programme is not enough; processes monitoring this commitment must be in place as well and these processes must take account of the circumstances mentioned above.
With antitrust violations it is an additional difficulty that cartel behaviour is accepted as normal business practice in many industries. 72 Compliance programmes should pay attention to this problem, and if they do, they can have an important external learning effect as well. Some authors have raised the 'part of normal business' argument in order to illustrate that compliance programmes will not be effective, 73 but the argument can also be made that an aggressive compliance programme can be used to attack this kind of business culture. In that case, a real commitment on the part of the entire firm is indispensable.
Incentives
Antitrust violations are typically committed by people with substantial authority, who are primarily motivated by company interest or by incentives set by companies. 74 Mechanisms such as profit-linked bonus schemes fuel the temptation for collusion, 75 because employees tend to focus on the threats and rewards within the organization, instead of focusing on external threats. 76 It seems that the incentives set by companies might be one of the main reasons why infringements of the law occur, and why compliance programmes -despite best efforts -might remain ineffective. This is understandable. If a company explains the importance of compliance, but sets impossible sales targets or promises bonuses for extreme results, the company sends mixed messages to its employees. Given that companies are mostly insular, and the responsibility for infringements is dispersed, it is to be expected that the benefits of reaching a target or receiving a bonus will outweigh the negative consequences of a competition law infringement. 77 When setting up a compliance programme, companies must be aware of this, and downscale their targets and bonuses accordingly. This does not mean that financial incentives for better performance are all bad, but they should be handed out with care and not be too high. 
Procedural issues: guidance and fining
The foregoing shows that compliance programmes should focus more on commitment and culture, and that businesses should be aware of the incentives within their organization. Also, a compliance officer should be appointed with care in order to implement a compliance programme successfully. This illustrates how companies could deal with compliance, but does not give an insight into how competition authorities should deal with compliance programmes. In this respect, two questions are highlighted in this section: whether competition authorities should do more to promote compliance programmes or to give guidance about their content and implementation, and whether competition authorities should grant a fine reduction for a compliance programme that contains the elements listed above.
Guidance & promotion
One of the points of discussion is whether competition authorities should do more to promote compliance programmes or to give guidance thereon. The two authorities under review here already give guidance about the content of compliance programmes and what is considered to be an effective compliance programme. The need for such guidance has been underlined in a recent survey. 79 On the other hand, competition authorities need to avoid creating a 'checklist for compliance' , because this might discourage companies from looking beyond the elements mentioned in the competition authority's guidance. The message should always be that compliance programmes have to be tailored to the company, and that not two of them are the same. This makes sense, as real compliance is dependent on a multitude of factors within a complex organization. 80 However, from the point of view of transparency, but also with a view to promoting a compliance culture across the board, it can be important for a competition authority to underline a number of important elements that could constitute a real compliance programme.
Still, the best form of promotion is the successful compliance programme of others, as a good example tends to be followed. It has been argued that corporate compliance is a form of advocacy as well, which might even be more effective than the competition authority's advocacy. 81 In order to bring about such effects, public attention to the value of compliance is needed, which means that the importance of competition law should be underlined more often. Despite this, it seems that there is too little attention for competition law and competition law compliance in the traditional media.
82 There could be a task for competition authorities here, as competition culture could be used as an enforcement tool by increasing moral outrage about infringements and by publicly shaming non-compliance. Perhaps competition authorities could be more attentive to 'branding' by publishing more cartel stories. 83 However, it is easy to see why this could be difficult for competition authorities. Cartel cases typically take many years to conclude, which means that the news is 'old' as soon as the case is ready for publication. Of course, the imposition of a fine is a novelty, but the real cartel story is often not told. This could be due to another factor: antitrust violations are often complex subject matter and it might be difficult to explain the elaborate legal reasoning to the general public. 84 Lastly, it has to be taken into account that companies This could be a reason to use the media as a leverage -which is a discussion in itself -but also a reason to avoid publishing cases too early in order to prevent naming and shaming.
Fine reductions
Probably the most discussed issue in the handling of compliance programmes by competition authorities is the matter of fine reductions and the question whether these should be granted to companies which have a compliance programme in place. Fine reductions come into play when an infringement has been detected in spite of a compliance programme and a fine is about to be imposed. Most European competition authorities do not grant fine reductions for compliance programmes, but a number of authorities outside of Europe do. 86 Within the European Union, the United Kingdom still grants fine reductions, and as shown above, compliance efforts are rewarded within the scheme of a non-contestation procedure in France. 87 The European Commission used to grant fine reductions, but has not done so since the 1990s. 88 The proponents of fine reductions argue that not taking compliance efforts into account is weakening the incentive for companies to adopt these programmes, because the infringements detected through these programmes are usually heavily fined. Also, real compliance programmes take up a great deal of investments, resources and time by companies. 89 Granting a fine reduction for a genuine compliance programme might give companies that last push in deciding whether or not they should implement a compliance programme. Some argue that the fine reduction granted for compliance programmes should only be as high as is needed to stimulate companies to establish such a programme.
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The leading argument by those opposed to granting fine reductions for compliance programmes is that compliance with the law is the standard, and should not be rewarded separately. The benefit of a compliance programme should lie in the prevention of infringements, and not in a reward from a competition authority. 91 Compliance must rest on internal motivation, and not on external bonuses. By extension, heavy fines should provide a sufficient incentive for firms to take compliance seriously, and infringing firms should not be rewarded for failed compliance. 92 Besides, if a compliance programme leads to the detection of an infringement, there is always a possibility to apply for leniency. In that way companies might receive immunity, which is preferential to a fine reduction for compliance programmes.
Even though the leniency argument renders a large part of this discussion irrelevant -in many cases leniency may indeed be requested and granted -this article favours a fine reduction for compliance efforts, though it must be approached with care. First of all, there might be circumstances in which immunity from fines under the leniency guidelines is not possible or desirable. 93 In these cases, a fine discount might nevertheless encourage companies to report infringements or grey-area behaviour. On another level, a fine discount for a compliance programme might give businesses a sense of 'doing the right thing' . Naturally, it cannot be contradicted that compliance with the law should be the standard, but far-reaching efforts to secure this compliance across the board surely exceed this standard. Some sort of appreciation for these efforts might have a reinforcing effect. Moreover, compliance programmes are beneficial for competition authorities as well. If executed properly, they can be a source of information, and allow authorities to keep tabs on the market. The main conditions under which any reduction should be granted are that compliance programmes are genuine and that companies that do find an infringement have done as much as they could to prevent it. Even though there is some scepticism about whether competition authorities are able to ascertain this, it is also believed that the extensive investigations in competition law cases give competition authorities a pretty good idea of whether a compliance programme is genuine and a company has done everything it could to prevent an infringement. 94 Naturally, the culture indicators and contradictory incentives mentioned above should be taken into account as well. Instead of refuting compliance discounts altogether, competition authorities might need to optimize their systems to distinguish window-dressing from genuine compliance. 95 
Unlocking the potential of compliance programmes
Discussing this vast number of elements that can be included in a compliance programme, along with their preferential treatment by competition authorities, has distracted slightly from the main issue at hand: whether competition authorities could do more to unlock the potential of competition law compliance programmes with a view to increasing the company's commitment to the rules. In that respect the literature clearly shows that there is a serious debate on whether guidance and promotion and granting fine discounts are possible ways of increasing the use of compliance programmes. However, with regard to the content of compliance programmes, the most important conclusion to be drawn from the literature is that compliance programmes should always be tailored to a specific company, taking into account a company's organizational structure and capability of disseminating a real compliance culture.
This final section discusses the ways in which the ACM and the Autorité could improve their approach to compliance programmes, by looking at the three important substantive conditions derived from the literature (the role of the compliance officer, business culture and targets), as well as the two procedural issues discussed above (guidance and fine reductions). The question of to what extent the competition authorities are already focused on these points is answered and suggestions are made for future practice.
Role of the compliance officer
If a compliance officer is appointed, he should be central to the organization, and knowledgeable about its functioning. He must have sufficient resources, powers and independence to oversee compliance. Additionally, employees must trust their compliance officer, and have faith in the mechanisms for dealing with complaints and tip-offs.
Out of the two competition authorities, the Autorité is the only one that stresses this aspect of compliance in particular. The appointment of the compliance officer receives attention in its guidance on compliance, including his need for resources, powers and independence. 96 It is underlined that this person must have unquestionable skills and authority within the company, suggesting that the issue of trustworthiness is something that should be seriously considered. Even though the Dutch ACM is less explicit about the role of the compliance officer, it is stressed -by reference to the OFT's Wheel of Compliance -that having a protocol for infringements is important. 97 However, this protocol seems to be less focused on the privacy and protection of whistleblowers, but more on the process for handling detected infringements. This is illustrated in quite a detailed fashion in the Memorandum of Compliance between KPN and ACM, in which a scheme for decision-making is elaborated. 98 From the foregoing, it seems that the Autorité has progressed further in recognizing the potentially important role of the compliance officer, and the need for his impartial positioning within the company. The ACM could stress this point more, in order to make businesses understand that appointing a compliance officer is not just a matter of shifting the burden of compliance to the legal department. Furthermore, both competition authorities could pay more attention to a fundamental underlying issue in the good functioning of a compliance programme: trust. Mistrust in the compliance officer or the procedures for handling complaints could be an indicator that a compliance programme is not working well, and probably will not work well in the future. This could serve as an important signalling function, and should be addressed more in the design, but also in the review of compliance programmes.
Business culture and targets
A business culture geared towards compliance is indispensable for the success of a compliance programme. Unfortunately, a number of organizational defects can play into the hands of cartelisation, such as restatements of financial reports, a meagre oversight of managers and few changes to the board and auditors. Along with that, targets and incentives play an important role in business culture, as they can encourage employees to behave in a certain way.
Except for emphasizing that management should be fully committed to a compliance programme, 99 neither of the competition authorities express concerns regarding business culture or incentives. Naturally, it is not the task of competition authorities to impose all of these elements upon companies -since it is very unlikely that such an approach will genuinely change anything as far as commitment or culture is concerned. However, a competition authority is probably the designated institution to make companies aware of any red flags in the organizational structure, and to encourage companies to review their targets and bonuses in order to ensure that these do not inspire cartelistic behaviour. If there is no pressure upon a company to think about these issues or to review its business structure, infringements are bound to occur and compliance programmes are bound to fall short. It would be advisable for competition authorities to point out these dangers and to explain them, instead of only focussing on more tangible and controllable elements of compliance.
Guidance and promotion
First of all, with respect to guidance, it has been repeatedly stressed that there is a need for guidance on compliance. Not every company is as well educated about the content of competition rules and the value of compliance, and as a result the risks of infringements are often underestimated. Secondly, in the course of discussing guidance on compliance programmes, it became clear that competition policy in general suffers from a lack of attention by the general public. This makes compliance with competition law a less pressing issue on business agendas. With regard to the first point, the ACM gives no specific guidance on the content of compliance programmes, although it has made a reference to the guidance documents of others. This provides some insight into what the ACM considers to be important. Additional information on compliance programmes can be gained from published cases and the recent Memorandum of Compliance, although this is fragmented at best. However, with regard to bringing competition law to the attention of the general public, the ACM gives the impression that it pursues a modernized publication strategy, by using less legal terminology in press releases, by using a digital, interactive annual report with short clips, and by actively involving consumers in the setting of priorities through a digital survey. The Autorité, on the other hand, is more active concerning the first point, having published an explicit guidance document on compliance programmes. Additionally, all non-contestation cases have been published, including the compliance efforts promised by companies and the Autorité's evaluation of these commitments. On the second point, no noticeable change in publication strategy has been noticed.
For the reasons mentioned above it would be advisable for the ACM to publish more extensive guidance on compliance programmes, so that companies are aware of what it considers to be 'good' or 'thorough' . The Autorité's guidance can be considered adequate in that respect. Regarding general promotion and publications, competition authorities should be more outspoken about their efforts, and not just limit themselves to the publication of fines which have been imposed. Despite the difficulties with press coverage in competition cases, the overall importance of competition law should be emphasized in the media, as this could increase the urgency of competition law compliance on the corporate agenda.
Fine reductions
The last issue discussed is that of granting fine reductions for companies that have adopted compliance programmes. In the Netherlands, the chairman of the ACM has pointed out that there is no fine reduction for improving or implementing compliance programmes. However, because of the Dutch Fining Guidelines, this remains possible in theory, leaving the opportunity open to change this in the future. 100 In practice, the opposite (a fine increase) has occurred in telecommunication regulation. 101 In France, there is no fine reduction for the existence of a compliance programme, but the commitment to improve such a progamme, or to implement one can yield a 10% discount in a non-contestation procedure. With that, the Autorité has found a middle ground in rewarding compliance efforts without possibly setting wrong incentives.
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This article favours a fine reduction for compliance efforts, although this should be approached with care, because it rewards companies that go beyond what is necessary to secure compliance, and compliance programmes as such can be beneficial to competition authorities as well. The main condition for granting such a discount is that the competition authority makes sure that it is a genuine, well thought out and aggressive compliance programme that is in place. As a consequence, competition authorities might need to optimize their system to distinguish window-dressing from genuine compliance.
From the foregoing it appears that both competition authorities are rather clear in their approach to compliance programmes and their decision not to reward them financially in a normal fining procedure. Even though this article argues an opposite solution, there as just as many voices in the literature stating that the approach of the ACM and the Autorité is the right one, and that companies should receive no additional reward. Whether it is absolutely necessary to adjust this approach in order to 'unlock the potential of compliance programmes' remains unclear. Both competition authorities have given guidance on the necessary elements of compliance programmes. However, both might also benefit from a more active publication strategy. Continuously praising compliance and condemning infringements could be a powerful signal to the general public that competition law compliance is important, thus creating a firmer moral basis for companies to establish a compliance programme.
Concluding remarks
This article aimed to explore whether competition authorities could do more to unlock the potential of competition law compliance programmes with a view to increasing the company's commitment to abide by the rules. Even though the review of practice was limited to two competition authorities, and the debate in the literature has focused on a number of specific topics, some interesting recommendations can be made. First of all, competition authorities should pay more attention to the organizational aspects which play a part in generating compliance, not only with regard to the role of the compliance officer and the employees' trust in procedures, but also regarding structural indicators and performance targets. Naturally, changes to these aspects cannot be imposed -the imposition of these changes would not even be effective -but it can be seen as the task of competition authorities to make companies aware of these aspects. It cannot hurt to think beyond the firm as a whole, and to allow firms to think about themselves and their organization in a different way. Secondly, a fine reduction for a genuine, well-functioning compliance programme has been advocated in order to reward companies for their efforts, but also because of the external effect of these programmes on business culture and the fact that the programmes could be beneficial to competition authorities as well. Finally, there is a need for more attention to be given to competition law issues and the value of compliance. Even though this is, admittedly, not entirely in the hands of competition authorities, but is dependent on the media and the receptivity of the public, competition authorities should be aware of the effects that their publications potentially have, and the way this is perceived in business. Notwithstanding these improvements, both the ACM and the Autorité are already engaged in stimulating compliance in businesses in a distinct way. It is exciting to see if -and if so, in what way -their approach will alter in the future. In any case it is clear that the commitment of companies is a necessary ingredient for a successful compliance programme, and that in this respect the public authorities and the private parties must work cooperatively in order to achieve the necessary results. ¶
